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WAYS OF PROPERTY PROFIT BY CIVIL CODE OF ALBANIA

Amela Muka

Abstract.

Ownership is a subjective civil right and as all the others subjective civil rights she
gained as a result of the conclusion of specific legal facts. With the finding of a certain
legal fact, the subject of law, whether natural person or legal entity has the right of
ownership over a particular item. These facts, circumstances or reasons recognized by
law which result in establishment of the right of ownership, are known as the ways of
property profit. Legal cause is named legal title. The title is the legal relationship that
exists between the transferor and the winner of the right of ownership, which justifies
the acquisition of property if the property has no vices. The title is the legal reason
under which is made the transfer of ownership or is proved legitimate possession®. The
transfer of ownership is an institute of the right of ownership and provided by Article 162
of the Civil Code: "The right of ownership and other rights on items, are transferable,
except where prohibited by law or by the nature of the right". The transfer of property is
related with property profit ways. Ownership is factual and legal power over the
propertyz. By way of property profit, we understand the legal facts with which the law
relates the establishment of right of ownership. Property is acquired only by means
explicitly defined in law or subsidiary legislation and in no other way?®.

1. WAYS OF PROPERTY PROFIT

Ownership can be acquired through ways in this code and other means specified by a
specific law. Property is acquired in one of these ways: by contract, by inheritance,
acquisition in good faith of movable property, acquisition of ownership by prescription,
items without owner, the acquisition of ownership by union and mixture, the acquisition
of ownership with processing, merging of land by alluvium, lost and found items,
treasury, state ownership on a category of movable properties, the acquisition of
ownership by conquest, acquisition of ownership through expropriation.

Acquisition of property is divided into two groups:

» Acaquisition of ownership in an original way,
» Acaquisition of property in a derivative way.
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Acquisition of property in an original way is when the right of ownership over the
property is acquired for the first time or obtained independently by the right of the
previous owner. Such a result comes when item did not have any previous owner, when
the previous owner abandoned it, or when the item has had a previous owner, but his
right to the conditions provided by law loses. The right of ownership in this case is
obtained from another owner in the original way. In acquiring ownership in an original
way is characteristic acquisition of ownership free from any liability that may have
previous owner. In the original mode of acquiring property, the ownership situation is
realized without previous connection with other entities such as the invention,
occupation etc. Acquisition of ownership in an original way, except that brings the
suppression of the right of ownership of the owner, extinguishes all real rights and
guarantees encumbering the property. Acquisition of ownership in an original way is the
acquisition of ownership of the property gains. The owner wins ownership of natural
gains produced by the property, except when ownership has been transferred to others.
Ownership of the fruits is acquired only after they have been separated from the
property, because while they are not separated from the object, are part of it. Also a
way to acquire ownership in an original way is the acquisition of ownership over
components of the property, since the owner of the property belongs ownership over the
component parts of the property and ownership acquirement over fixtures belonging to
the main property owner.

Acquisition of property in derivative way is then when the ownership over the property
acquired from a previous owner or as stated in legal literature with succession of rights.
He who transfers the right is named alienating, while he who acquires the ownership of
the property is named the winner. According to the doctrine are known other ways of
Acquiring ownership, such as that of gaining ownership with universal or special title.

» Acquisition of property by universal title is then when all of a person's property
passes to another person who occupies the previous owner in all legal
relationships, object of which is it.

» Acquiring Ownership by particular title is then when to another person who
occupies the old owner of the property does not exceed all the property but
special items or group of special items.

In the case of acquisition of ownership in these ways, is characteristic is that winner of
ownership over the items with universal title is obliged to respond fully or partly for
liabilities of the transferor of the property. In acquiring ownership of property with
particular title, the ownership winner is not liable for the obligations of the former owner
and cannot be required the execution of obligation to creditors, with the exception of
mortgage claim.

Also are known other ways of ownership profit without payment and with obligatory title.



» Acquisition of property with obligatory title is when the winner of ownership
gives a reward or promise a reward item for acquisition of ownership,

» Acquisition of property without payment (gift) is the opposite case with the
acquisition of property with obligatory title, because its executed without
compensation.

Other ways of ownership profit are the ownership profit inter vivos or because of death
(mortis causa), where appropriate, whether the property acquisition is made at the time
that the Alienator or old owner is alive, or after his death.

The practical importance of the separation of ways of ownership profit is based in the
implementation of an old principle of Roman law* .The essence of this principle is that
no one can transfer to others more rights than he has. In applying this principle is
concluded that with derivative way of ownership acquisition, the new owner acquires
ownership of the property only if the transfer of ownership is made by legitimate owner
of the property. The importance of this division is based in two main directions:

First, to the derivative way of ownership acquisition, above principle is applied that no
one can transfer to others more rights than he has.

Secondly, in an original way of ownership acquisition, the owner is liable to prove his
legitimate ownership on the property, while to derivative ways of ownership acquisition,
owner must prove not only his lawfully property on the property but even for people by
who has removed the right of ownership without limitation until pass to an original way
of ownership acquisition®. Ownership acquisition ways are also ways of ownership
loosing. This situation should not be confounded with the situation when are completed
the deadlines for specific suits®.

2. Original Ways of Ownership Acquisition

Primary or original ways of Ownership acquiring are the ways in which ownership over
the property is acquired for the first time or when the ownership over the property is
gained without the owner's won’. This happens not only when there is no previous
owner over the property or when the previous owner has abandoned, but even when
the property has a previous owner, and however this right destined to lose against the
right of him who wins the ownership with original title®. Usually, in these cases it comes
to acquiring property right under the law. This means that the law recognizes legal title
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as sufficient to the property acquisition®. The original method of acquiring the right of
ownership means that there is an interruption of the legal continuity between the right of
the predecessor and the new owner'®. The right of property acquired in the original way
does not depend on the volume of property of ex- owner because the new owner
acquires ownership without any cargo which may have been the previous owner. Profit
of ownership with original title, in addition to the termination of the right of the previous
owner, also extinguishes the rights or real guarantees encumbering the property.

2.1 Ownership acquiring with acquisitive prescription

Article 168 of the Civil Code provides that: A person who has acquired a property In
good faith, based on legal action for the transfer of ownership and which is not
prohibited by law, become the owner of this property, after continuous possession of
five years when the property is movable and ten years when the property is immovable.
When possession is not in good faith, the terms of uninterrupted possession duplicated.
Possession is considered continuous even when the winner of the property has given
possession to another person. Cannot be obtained with a acquisitive prescription a
property which is public property". According to Article 169 of the Civil Code "Person
who has possessed quietly and continuously, behaving as if he were the owner of an
immovable property for twenty years, becomes its owner." By prescription, as
discussed, shall extinguished the right to sue. But the prescription, the passage of a
certain time, under certain conditions, serves as a case for gaining ownership of an
property. Differently from the prescription of a suit, is called acquisitive prescription
(usucapio)".

Acquisitive Prescription (with title or without title) is one of the ways of ownership
acquiring, provided for in Articles 168 and 169 of the Civil Code. Basically, the common
element of Acquisitive prescription with title and without title is peaceful possession of
the property without interruption.

Institute of Acquisitive Prescription has some common characteristics and differences
between them. Basically, the common element of Acquisitive prescription with title and
without title is peaceful possession and without interruption over the property. For
Acquisitive prescription with title (as provided by Article 168 of the Civil Code), in
addition to continuous possession for 10 years over the immovable property, required to
exist legal action for the transfer of ownership, an action which is not prohibited by law,
and the existence of good faith (at the time of performing legal action for the ownership
title acquisition).
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While the acquisition of ownership by prescription with no title has as an essential and
sole element the existence of quietly and without interruption possession over the
immovable property (under Article 169 of the Civil Code - for 20 years), and behavior
during this possession should be the same as if the possessor was the owner of the
property12 .For Acquisitive prescription with title (as provided by Article 168 of the Civil
Code), in addition to uninterrupted possession for 10 years over the immovable
property, is requested that legal action for the transfer of ownership exist, an action that
is not prohibited by law, and the existence of good faith (at the time of performing legal
action for the ownership title acquisition), so the winner of the property did not know or
was not obliged to know that the person from whom he acquired the ownership over the
property wasn’t the owner or legal action for the ownership transfer was not valid. Legal
action must be understood the contracts as mutual legal actions, whether the unilateral
or mutual contracts for the transfer of ownership as sale, gift, etc., or testament, as
unilateral legal action and any other legal fact which produces ownership profit. Legal
action should be highlighted as a legal fact has a wider meaning. Legal action should be
understood all legitimate human actions that may result in the acquisition of property.
These actions do not bring the desired effects due to invalidity that can be ascertained,
but it is not prohibited by law their performance, for example: entering into a contract to
purchase a house without respecting the form required by law, etc. The person who
wins the property must be in good faith, or at the time he has won the property did not
know and was not obliged to know that the act of ownership transfer was not valid or
that the person has passed the property was not the owner of the property™. Acquisitive
prescription with title covers any invalidation, as well as relative and absolute invalidity,
because it is a property acquisition by possession and a primary way of acquiring
property“. Interpreting this provision should not only exist these conditions but also
exist at the same time. The absence of even one of these conditions does not precede
acquisition of ownership by acquisitive prescription. Regarding the fact that the owner
be aware that the property right belongs to others is important in relation to the
necessary time of possession for acquisitive prescription, which is short for possession
in good faith, for 10 years.

For acquisitive prescription with title, in addition to an uninterrupted possession of 10
years of the immovable property, is requested that legal action exist, which have the
purpose of transfer of ownership, and this action is not prohibited by law™.

While the acquisition of ownership by acquisitive prescription without a title, institute
provided by article 169 of the Civil Code, has as essential and sole element the
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existence of quietly possession and without interruption over the immovable property for
20 years. Naturally, behavior during this possession should be the same as the
possessor was the owner over the property. If the conditions set out in these provisions
are fulfilled, the previous owner of the property loses its right of ownership over the
property, because acquisitive prescription under the conditions specified in the law
could lead to establishment or acquisition of the property right'®.

2.1.1 The difference between acquisitive prescription and extinguishing
prescription

The property right cannot miss from disuse, even if the owner not to have used his item
or property for a long time. The owner does not lose the right to exercise a lawsuit for
restoration until the defendant has not acquired ownership by acquisitive prescription.
This situation should not be confounded with the situation when it met the extinguishing
prescription deadline for specific suits. Acquisitive Prescription (with title or without title)
is one of the ways of ownership acquiring, provided in Articles 168 and 169 of the Civil
Code. If the conditions set out in these provisions have been meet, the lawsuit for
restoration will collapse, not because of extinguishing prescription, but because
such way of ownership acquisition represents legal reason that the previous
owner of the property loses its right of ownership over the property. Even when a
person does not use the property for a period of over 20 years and ownership over this
property passes to a person due to fulfilment of the conditions described in Article 169
of the Civil Code, the first person has lost his ownership over the property not because
of extinguishing prescription, or due to non-use of the property over 20 years, but
because ownership of this property is gained by another person by acquisitive
prescription.

(i) the right of ownership is an absolute right, without limitation in time and
exercised by the holder at any time. To accept that the right of ownership lost
by extinguishing prescription means to wear time limits to the exercise of this
rights and restrict the right of the owner with time limits, regardless of the
period, It brings not extinguish the right of ownership.

(ii) The right of ownership is a right stable and continuous character, which
means that it exists at all times and not to the enjoyment of the property by
the owner do not exercise this right for a specified period by the owner,
despite period, it brings not extinguish the right of ownership.

(i) An estimable argument that ownership is not terminated by extinguished
prescription is the difference between this institute as a legal fact of the
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events category, which brings the loss of the right to sue and acquisitive
prescription as a way of property acquisition. Acquiring Prescription under the
conditions specified in the law could bring the acquisition of the right of
ownership, and extinguishing prescription for no time and for no reason can
not entail the loss of the right of ownership because it is closely related (in the
field of civil law) with the loss of the right to sue and not with the loss of the
property right (the subjective right)”. The same legal position is held and the
Civil Code in force. Real rights over the property of another may lose with
extinguishing prescription.’

Acquisitive Prescription is based on possession of the property and consequently is an
original way of property acquiring. A person who has acquired an immovable property
by prescription has the right to file a lawsuit against the former or his heirs for
recognition of their ownership right and under the court decision concerned has the right
to register the property in its ownership in relevant records of Immovable Property
Registration Office. The court's decision in this case has a cognitive, confirming
character.

The person who possess smoothly and without interruption a property, behaving as if he
were the owner for twenty years of an immovable property, becomes its owner. In
Article 169 of the Civil Code, provides the acquisition of ownership over an immovable
property, launched just by owning the property, when in fact the person behaves as if he
were the owner, therefore possession is a property right. Upon the expiration of the
duration of twenty years it becomes its owner. Registration of the property acquired by
prescription shall be made under conditions described by Article 170 of the Civil Code.

Provisions for suspension and termination of the lawsuit prescription applies to the
Acquisitive prescription. Acquisitive Prescription is interrupted by loss of possession, but
possession is not considered interrupted when the owner comes back to possession
within six months or later, by a lawsuit filed within six months. Implementation of
Acquisitive prescription institute brings guarantee in civil legal relations and
consequently in civil circulation, because an factual accepting situation finds legal
regulation.
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