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INTRODUCTION

The article refers to the right to be heard thptesents a general principle of European Union law
as established by the Union's case law.

The work analyses how the right to be heard isgpeomplied with by the European Commission
during its administrative proceedings; in particuldoe reference is to the European competition
proceedings.

Commission decision 462/2001/EC obliges the Comons® ensure the respect of the right to be
heard, “having regard, in particular, to the ChaofeFundamental Rights of European Unibn”

After being appointed by the European Commissioa,hearing officer (here in after the HO) shall
ensure the effective exercise of the right to berdhén competition proceedings by means of a final
report.

The analysis in question will consider only comp@i proceedings involving the HO, by
excluding, consequently, state aids; given theetbfices characterising competition proceedings
under the scrutiny of the HO, a separate refereha# be made for antitrust and merger cases when
such differences come out.

The research is based on both European legislatidrithe Union's case |&walso the HO’ s final
reportspublished in the Official Journal of the Europeanidh are considered, given the special
position owned by the HO in the safeguard of tgatrio be heard.

The right to be heard has a double dimension irchvthie HO is always involved.

A first dimension allows parties to know Commisssoallegations by means of the statement of
objections (here in after SO) and access to fileddy the latter point of view a Commission Notice
has been issuéd

A second dimension allows parties to reply througitt&n answers and oral hearings.

After describing the right to be heard as a gengmakiple of the Union's law, such right shall be

analysed in relation to all the dimensions charéite it.

2 Commission decision 462/2001/EC of 23/05/2001hentérms of reference of hearing officers in cartimpetition
proceedings.

3 In performing his dutiesxart 3 (1) of the Commission decision 462/2001/B€ KO shall take account of the need
for effective application of the competition rulés accordance with the Community legislation incirand
jurisprudential principles. European Commissione Hearing office, Guidance on procedures of theriAgaDfficers

in proceedings relating to Articles 101 and 102 UHEx articles 81 and 82 EC), is also useful given thatbased on
the experience of the Hearing Officers in the agation of legislation and jurisprudence.

4 The reference is to the Commission Notice of 18dbeber 2005 on the rule for access to the Commnigdéin cases
pursuant to articles 81 and 82 of the EC Treatyclas 53, 54 and 57 of the EEA Agreement and CiblRegulation
No 139/2004 (here in after Commission notice fareas to file).



Besides, it shall be specifically highlighted thesiion held by complainants, other involved parties
and interested third parties with reference to #mesright.

It is useful to underline that in the previous Coission decision the right of defence was
considered the object of the HO’s contraVhile the right to be heard is the core of thetipg’
right of defence, also the right to avoid self iménation and the legal privilege have been
considered part offitas well as the right to be assisted by a lawyéow that the reference is to the
right to be heard rather than the right of deferibe, HO’s control refers also to third parties

participating in the proceedings in order to saé&duheir interests.

PARAGRAPH 1: The Hearing Officer: Independence, transparendycdjectivity

In all competition cases the European Commissiaysthe role of investigator, prosecutor and
decision makér that is why the HO is particularly important adking adversary proceedings more
objectivé.

Initially, in 1982, the institution of the HO remented a reply of the European Commission to
criticism coming from outside about its ambiguousipon; the contextual role of investigator,
public prosecutor and decision maker led to tbk & objectivity in the procedute

The adoption of the American system implied a EaampCommission keeping the role both of
investigator and of public prosecutor in adverdapeoceedings with the parties before an
independent judge; that alternative required a deejsion of the present system, needing, at the
same time, a political choice.

Another possibility was to separate the role of itheestigator from the public prosecutor’s role,
giving both functions to different people inside D&&mpetition; anyway, the latter solution

involved more personnel than that requested byréetion of the HO.

® Here the reference is to the Commission decistBBID/ECSC, EC repealed by Commission decision208A/EC.
6T 112/98, Mannesmannrohren Werke AG / Commisg@001] ECR 11-729, 60 — 67; C 155/79, A. M. & S Bpe /
Commission, [1982] ECR 1575, 23.

7 C 46/87 & 227/88, Hoechst AG / Commission, [19B@]R 2859, 16, observing that the right to legat@epntation
must be respected from the investigation.

8 C. D. Ehlermann, B. J. Drijber, Legal protectidneaterprises: administrative procedure, in paléicaccess to files
and confidentiality, 1996, 7 ECLR.

®In the Italian system there is not a correspondéttie HO.

10 EC Commission XI Report on competition policy (Guission 1981), 26, 27. EC Commission Xl Report on
competition policy (Commission 1982), 36, 37.

11 C. D. Ehlermann, B. J. Drijber, Legal protectidreaterprises: administrative procedure, in palticaccess to files
and confidentiality, 1996, 7 ECLR.



Consequently, the institution of the HO guaranteedenobjectivity in the procedure without facing
drawbacks coming from alternative solutions. Theoggan Commission instituted the structure of
the HO, fixing, contextually, his competences, ettevugh limited at that time at the preparation,
direction and follow up of the oral hearings inianst procedures

Before the HO was created by the Commission, oedrihgs were presided by the director
responsible of DG IV. After several informal amereitg3, by decision 810/1994/EC the European
Commission extended the role of the HO both to eatrations and to the entire administrative
procedure without the previous limitation to thealohearing&. In particular, his functions
concerned the decision on the requests for extersfidime limits to reply to the SO, decisions
both on access to file and confidentiality, theamigation of the oral hearings with following
reports to the Commissioner.

The last Commission decision 462/2001/EC reinfome=n more the HO’s role, giving the power
to present observations to the Commissioner on raafters (even substantial) arising out of
competition proceedings Such a power is strictly connected with anothew provision related to
the duty of the director responsible to inform H@ “about the development of the procedure up to
the stage of the draft decision to be submittethéo competent member of the Commissién
These new provisions raise the importance of the biOconsidering the latter an advisor of the
Commissioner during all the procedure; such poweesldition to others already existing allow the
HO to alert the Commissioner at any time, givempésect information of the case even at a stage it
is not involved anymore in the proceedings.

First of all, peculiarities characterizing the figwof the HO are analysed. In this sense, transpgre
is the first step towards its independence, thakersessary in order to guarantee the objectivity of
competition proceedings dealt with by the Europ€ammission; the objectivity emerges from the
correct exercise of the right to be heard, whosegsard depends on the HO.

The objectivity increases in proportion to the ipeledence of the figure analysed. Under the latter
point of view the evolution is surely positive, swatering that whileex art. 1 (3) of the previous
Commission decision the HO belonged to DG competitvith the right of direct access to the

Commissionernow the HO is directly attached to the Cabinethef Commissionét.

12EC Commission XII Report on competition policy (@mission 1982), 36, 37.

13 EC Commission XllI Report on competition policy qi@mission 1983), 76; EC Commission XVIII Report on
competition policy (Commission 1988), 44; EC Consita XX Report on competition policy (Commission909,
312, 314, where it was stated that oral hearingddvbe organised in transport cases as well.

14 Commission decision 94/810/EC of 12/12/1994 ontémms of reference of hearing officers in ceraampetition
proceedings. In relation to this decision M. \[2@r Woude, Hearing officers and EC antitrust praced; the art of
making subjective procedures more objective, 1336CMLR, 531.

15 Ex art. 3 (3) of the decision 462/2001/EC revokiegart.17, the previous decision 94/810/EC.
18 Art. 3 (2) of the decision 462/2001/EC.

17 See art. 2 (2) of the decision 462/2001/EC.



In order to safeguard the right to be heard, the i@@sion sets out in whereas n.3 of the decision
462/2001/EC that administrative proceedings shdudd entrusted to “an independent person
experienced in competition matters, who has thegiitly necessary to contribute to the objectivity,
transparency and efficiency of those proceeditigs”

In case the HO is unable to act, the Commissiomait designate as HO another official who is not
involved in the competition caSe however, the previous hypothesis is difficult happen in
practice, given that there are currently two hepdfficers.

For assuring even more the independence of theart(® (1) of decision 462/2001/EC strengthens
transparency: both the appointment of the HO aada®ed decisions of the European Commission
concerning interruptions, terminations of appoiminar transfers shall be published in the Official
Journal.

Following transparency a final written report o€tHO on the respect of the right to be heard (the
so called final report) “shall be attached to thaftddecision submitted to the Commissi@xart.

16 (1) of decision 462/2001/BTfor the same reason, the final repestart. 16 (3), shall also be
published in the Official Journal together with tdecision, safeguarding, at the same time,
legitimate interests of undertakings in the protecof their business secrets.

Moreover, “the final report shall be submitted tttee competent member of the European
Commission, the Director General for competitior dhe director responsibke} in addition, it
shall be communicated both to competent authordfethe Member States (besides to the EFTA
Surveillance Authority in accordance with the EBgreement) and, together with the decision, to
the addressee of the lateer

It is difficult to imagine a negative final repoof the HO attached to a Commission decision,
stating an infringement of the right to be heardirdythe procedure; consequently, for avoiding
future judicial problems, procedural shortcomingwédnto be corrected before attaching the final
report to the draft decision.

Where appropriate (in particular with referencéh® selection of respondents and the methodology

used), the final report evaluates the objectivitytiod enquiry referred to in art. 14 of decision

8 Whereas n. 7 holds that it is possible to appasrd HO candidates who are not officials of the @a@sion.

1% Art. 2 (3) of the decision 462/2001/EC.

20 At the contrary, in the old decision only the Coissioner after a request of the HO could decidattach the final
report to the draft decision.

ZLArt. 15 (2) of the decision 462/2001/EC differgrfilom the previous one which stated that the H® teareport only
to the director general.

22 Respectively artt. 15 and 16 (3) of the decisi6@/2001/EC. It is also useful to remind that thelr BFSurveillance
Authority issued the 30of October 2002 a decision on the term of refesesfchearing officers in certain competition
proceedings.



462/2001/EC (the so called market tests), assegsiagcompetition impact of commitments
proposed; such commitments are, if necessary, meddih the basis of market tessult$s3.

In order to guarantee the objectivity of the enguiiris necessary that the questionnaire used (and
the attachments) provides a full knowledge of tbmmitments proposed to the third-paritem

this way, their right to be heard is fully safegiea®.

In case an enquiry is carried out by the Commig§ioesponses must be accessible to the notifying
parties in non-confidential versions (anonymous naty’. Despite the short deadlines, the
Commission is still obliged to justify its refusal allow access to the responses to the market test
the latter obligation applies even more stronglyhte responses submitted without any request for
confidentiality®.

In some cases, the Commission may draft non-camti@lesummaries (anonymous or rigt)
however, it is necessary to guarantee the objectofithe summary of the replies provided by the
Commission to parties. In case the latter doulst dbjectivity, it is possible to request a contml
the HO asking the Commission, if necessary, theginattion of the original summaey

Exart. 5 of decision 462/2001/EC, the HO contributeghe objectivity both of the hearing and of
any decision taken subsequepfithAs regards the objectivity of the oral hearirigg HO requests to
the director responsible all the justifications pdad by parties to the objections made by DG
competition as well as their repliés

For a better clarification of questions of factt. drl of decision 462/2001/EC states that the HO
may supply in advance to the parties invited todha hearing a list of questions; for the same
purpose, the HO may hold a meeting with the parteged to the hearing, and ask for prior
written notification of the essential contentslod intended statement.

23 |n the selection of the respondents, Final Repbthe Hearing Officer in case COMP/M.2220 — GE/Epnell,
holds that objectivity comes from a non-discrimorgt choice of the respondents among competitorscastbmers
who not only have participated to the proceedirigg, have also an adequate knowledge of the seuitabke to
provide relevant information to the Commission.

24n this sense, Final Report of the Hearing Officecase COMP/M.2416 — Tetra Laval/Sidel, wherenethough the
description of the commitments in the questionnaoeld certainly be more accurate, attaching togirestionnaire all
the commitments safeguarded the objectivity ofithestigation. From Final Report of the Hearingi€Hdf in case
COMP/M.2978 — Lagardere/Natexis/VUP, emerges thahé questionnaire sent to third-parties was h&da non-
confidential version of the commitments.

T 290/94, Kaysersberg / Commission, [1997] ECR187, 119-121.

26 Final Report of the Hearing Officer in case COMPIML6 — Tetra Laval/Sidel, established that the @@sion is
not obliged to carry out an enquiry.

27 Final Report of the Hearing Officer in case COMEZNIL6 — Tetra Laval/Sidel; Final Report of the HiegquOfficer
in case COMP/M.2978 — Lagardere/Natexis/VUP; FiRajport of the Hearing Officer in case COMP/M.2416 —
Bayer/Aventis Crop Science.

28T 5/02, Tetra Laval / Commission, [2002] ECR 1843105-106.

2T 5/02, Tetra Laval / Commission, [2002] ECR 11843

30 Final Report of the Hearing Officer in case COMPIMILG — Tetra Laval/Sidel.

31 In this sense art. 12 (2) of the decision 462/2BCQ1 Ex art. 12 comma 1 the HO shall determine the déia, t
duration and the place of the hearing, decidingh@same time, whether to allow postponements.

32 See EC Commission XXXIII Report on competitionippl(Commission 2003).



Besides, in addition to the observations during th# procedureex art. 3 (3) of decision
462/2001/EC, after the oral hearing the HO may subimthe Commissioner observations on the
progress of the procedure, highlighting, among rothags, the need for further information, the
withdrawal of certain objections or the formulatioihfurther objections.

These powers allow the HO to guarantee that alt¢heyant facts (favourable or not to the parties
concerned) are objectively considered in the dCafnmission decisiofs

The HO’s opinion represents another fresh pairyesan the system of the Commission’s checks
and balances: the reference is to the inter sexrvimansultations (legal service), the Chief

Economist, the Advisory Committee and the scrutiaggls.

PARAGRAPH 2: The right to be heard: a general principle ofltiméon’s law

European Union courts have a wide discretion ireotd identify general principles of the Union's
law. Such category should not be openly in conirétst the Member States’ national systems.

With reference to the protection of fundamentalhts, general principles are inspired by
constitutional traditions commons to the Membertedtg anyway, the Court of Justice’s (here in
after the CJ) wide discretionary power arises fribw@ possibility to identify a general principle
even with reference to a single national system

Alternately, general principles are also identiflgdmeans of the international instruments related
to the safeguard of human rights, in particularEneopean Convention for the protection of human

rights and fundamental freedoms (here in afteEGeiR).

33 Such observations are considered by art. 13 (Zhefdecision 462/2001/EC in addition to the sdedalnterim

report.

34 See art. 5 of the decision 462/2001/EC which sefdso to the oral hearing.

See, also, Final Report of the Hearing Officerasee COMP/M.2220 — GE/Honeywell.

% Albers & Williams, Oral hearings-Neither a triadma state of play meeting, considers that the flmeating functions
as a check and balance within the administrativeguture. Besides, the Chief Competition Econonssisted by a
specialised team provides guidance in individuadesa by reporting to the Director General and pmrtasg its

conclusion to the Commissioner. At the same wag,pber review panel composed by experienced dfficihecks
conclusions drawn up by the case team before the bByCreporting to the Director General and presentits

conclusion to the Commissioner.

% The right to be heard has been held to be patteofundamental rights jurisprudence: C 49/88 uball Fertilizer v
Council [1991]ECR 1-3187, 15; T 33-34/98 Petrotuid &Repubblica SA v Council [1999]ECR 11-3837; C B P
Industrie des Poudres Spheriques v Council and Gssion [2000]ECR 1-8147, 99.

*"In C 155/79, AM & S, [1982] ECR 1575, Advocate @eal Slynn held that a comparative study of thallsgstems
of the Member States is useful to discover germiatiples of Community law.

%% Gaja, Diritto dell’Unione Europea, 2005, holdsttiiae CJ is normally inspired by certain nationgstems (in
particular the German one) rather than identifyéngrinciple common to all the systems. C 155/79, &N§, [1982]

ECR 1575, identified a general principle with refece to the legal privilege in the English traditio



Final condition is the compatibility of the genepainciple with the objectives and principles oéth
European Union system.

As regards the right to be heard, the Treaty orfuhetioning of the European Union (here in after
the TFEU) does not consider it in competition pemiegs® anyway, both art. 27 regulation
N01/2003 and art. 18 regulation N0139/2004 (besitiesrespective implementing regulations)
specify it.

The right to be heard is a general principle of Uwon's law as stated for the first time by
European courts in 1974 On the basis of art. 19 TEU “the Court of Justidethe European
Union...shall ensure that in the interpretation appliaation of the Treaties the law is observed”.
After examining all the different national legalssgms of the Member States, the right to be heard
has been considered a general principle makingopdithe law” to which art. 19 refers to.
Accordingly, the CJ set out that “a person whogerésts are perceptibly affected by a decision
taken by a public authority must be given the oppuoty to make his point of view knowf.
Considered that the right to be heard is a genemakiple of the Union's law, it should be
guaranteed even in the absence of a procedurdf.rMereover, given the value of the general
principles, these must be taken into account eveanwthe existing legislation does not apply
thems,

It seems the case to specify that administrativecgedings liable to culminate in a measure
adversely affecting a person does not necessamgnnthat the proceedings lead to a fine; a
procedure may adversely affect a person even wittansidering any fine, as it was confirmed by
the current General Court (here in after the GQ) aase regarding a Commission decision ordering
repaymertft. The latter conclusion is also clear from the reerfield where the incompatibility
decision toward parties does not involve any fine.

The criterion in order to establish if a measureeasely affects a person is given by the economic
consequences of the Commission decision, evensa peoceedings are initiated against another
person; when the Commission decision had been sskitieto the Member State, the applicant

¥ Only art. 108 (2) TFEU in the state aid field ddess it, by stating “after giving notice to therfies concerned to
submit their comments”.

49C 17/74, Transocean Marine Paint Association / @&sion, [1974] ECR 1063.

*.C 17/74, Transocean Marine Paint Association / @@sion [1974] ECR 1063, 15. The right to be heaas first
considered into disciplinary proceedings, by extegdt later to proceedings leading to sanctionsb8Cand 58/64,
Consten and Grundig/ Commission, [1966] ECR 29%; 3 85/76 Hoffmann-La Roche/ Commission [1979] ECR
461, 9.

42 C - 68/94 e 30/95, France & SCPA/Commission [1¥98R | — 1375; C-32/95, Commission/ Lisrestal antie®d,
[1996] ECR I-5373, 21.

3T 260/94, Air Inter/Commission, [1997] ECR Il 995Q.

T 450/93, Lisrestal and Others/ Commission, [1998R 11 1177.



undertakings were directly and individually conasirex art. 263 (4) TFEU by the repayment
ordered without being the addressees of the deéisio

The right to be heard should apply also to the tie@iages of the assistance, otherwise it leads to
the nullity of the decision. The fact that a rigbtbe heard has been granted to the Member State
does not mean that the applicants’ rights havewatety been protected through the Member State;
consequently, the European Commission must spaltyfisafeguard their right of defence without
supposing that the Member State might ¢fo it

During the appeal the Commission tried to justifg violation, by stating that the consultation of
the beneficiaries of the European Social Fund vahg the right to be heard placed a heavy
administrative burden; however, the CJ stateddahargument based on practical difficulties is not
sufficient to justify the infringement of the rigtd be heard.

At the contrary, another judgement held that tigatrto be heard had not been violated, given that
hundreds of applications characterised the proe&durhe latter judgement should be seen in
connection with the fact that the Commission isuregfl to adopt a decision within a reasonable
time®.

Certainly, the right to be heard is not going to dmplied in relation to the European Union
legislation; it is clear the point of view of theu®pean courts, stating that “contrary to the
applicants' argument, the right to be heard indmiaistrative procedure affecting a specific person
cannot be transposed to the context of a legiglgirocess leading to the adoption of general laws”.
Consequently, “in the context of a procedure far #uoption of a Community act based on an
article of the Treaty, the only obligations of caohation incumbent on the Community legislature
are those laid down in the article in questiéi”

Anyway, on the basis of art. 263 TFEU “any natwallegal person may...institute proceedings
against a decision addressed to that person onsigaidecision which, although in the form of a
regulation or a decision addressed to another persoof direct and individual concern to the
former”. The latter article has been interpretedi®g/European Union courts in an extensive way.

** T 450/93, Lisrestal and Others/ Commission , 4R-48.

“ 1t comes out from C 48/90 and C 66/90, Netherlaami$ PTT/Commission [1992] ECR I-565, where a Cossion

decision under article 106 has been declared vitéd the state undertaking’s appeal. At the cogirdar260/94, Air

Inter/Commission, [1997] ECR 11-997, 65, held tltatvas sufficient if the right to be heard was iditly respected
through the national authorities.

" C 32/95, Commission/Lisrestal and Others, cit:335also C 66/90, Netherlands and PTT / Commisgie82] ECR

I-565, 50; T 42/96, Eyckeler & Malt /Commission P& ECR 11-401, 76.

8T 109/94, Windpark Groothusen / Commission, [1996R 11-3007.

49T 213/95, and T 18/96, SCK and FNK / Commiss[@897] ECR 11-1739, 56; T 26/99, Trabisco SA / Coission,

[2001] ECR 11-633, held that even if the time was neasonable, the annulment of the decision ieritirety would

have been justified only if the delay had adversdfgcted the defence of the company (and therotiteome of the
proceedings).

50T 521/93, Atlanta AG, [1996] ECR 11-70 71.



On the one hand, the term “another person” invobles the Member States as addresses of the
decision&; on the other hand, even a decision issued ifotime of a directive may be challenged

It means that the infringement of the right to leard may be safeguarded even when the European
Union legislation has substantially an administeamature.

If the criterion to establish that a measure adgraffects a person is represented by the economic
consequences of the Commission decision as stgtéaeljudgements analysed, it seems sensible
to foresee a full application of the right to beatteboth to the complainants and third partiegraft
showing respectively a legitimate interest and #icsent interest, the general principle of
European Union law should prevail on the regulaibmiting their position with reference to the
right to be heard.

Being directly and individually concernexk art. 263 (4) TFEU by the economic consequences of
the Commission decisions implies also the posgibiio institute proceedings; following the
violation of the right to be heardxart. 263 (2) TFEU an action may be brought fofringement

of an essential procedural requirement, infringenoéihe Treaties or of any rule of law relating to
their application”. The term “law” refers to thergaal principles of the Union's law; it means that
general principles are one of the parameters wsesl/iew the legality of European Union &éts
Moreover,ex art. 19 TEU “the Court of Justice of the Europeamadd...shall ensure that in the
interpretation and application of the Treatiesldwe is observed”; consequently, general principles
are also used both to interpreter and to integtatepean Union law.

It is not clear if general principles may fill agy@p existing in the Treaty the answer might be
negative because of the fact that general pringipfehe Union's law are considered in the middle
between primary law (Treaties) and secondary lats(af the institutions$).

That is why the right to be heard as a generatcypi@ has been guaranteed by the European Union
judges only in the absence of a procedural rulelénsecondary law and when the latter does not
apply i€® 5. Anyway, both whereas 37 regulation No1/2003 aGdejulation N0o139/2004 state
that fundamental rights and the principles recagphim particular by the Charter of fundamental
rights of the European Union are respected; coreggtyy “this regulation should be interpreted and

applied with respect to those rights and principles

°LC 106 and 107/63, Topfer, [1965] ECR 497.

°2 Order of the GC, T 99/94, Asocarne, [1994] ECR7L; Order of the CJ, C 10/95, Asocarne, [1995] EERL49.

*¥ C 291/89, Interhotel v Commission, [1991]ECR 1-22%4; C 367/95 P Commission v Sytraval and Brirfkeance
[1998]ECR 1-1719, 67, state that observance ofitfte to be heard can be raised by the Court afis motion.

* F. Pocar, Diritto dell'Unione e delle comunita epee, 2004, considers such a possibility not féasikcept when
the Treaty expressly refers to the general priesi@ls in art.340 (2) with reference to the nonrectal liability.

*® Gaja, Diritto dell’'Unione europea, 2005.

56 C — 68/94 e 30/95, France & SCPA / Commission §98CR | — 1375; C-32/95 P Commission / Lisrestal and
Others [1996] ECR [-5373, 21.

" T 260/94, Air Inter / Commission, cit., 60.



After the Lisbon Treaty art. 6 (3) TEU sets outttfandamental rights, as guaranteed by the
European Convention for the Protection of HumarhRigand Fundamental Freedoms and as they
result from the constitutional traditions commonth® Member States, shall constitute general
principles of the Union's law”.

It is possible to conclude that the legal valugehef fundamental rights as general principles of the
Union's law has been raised at the level of prinbt@ang®, consequently, it seems sensible to declare
that the right to be heard may fill any gap exigtin the Treaty or be interpreted prevailing on the
rules of the Treaty in contrast with them.

Article 6 (1) of the ECHR states that “in the detaration of his civil rights and obligations or of
any criminal charge against him, everyone is a@titto a fair and public hearing within a
reasonable time by an independent and impartiainal...”.

The ECHR does not have a legal status inside tlmepean Union, given that the latter has not
signed the Conventiéh

Anyway, all the Member States are signatories of ERHR drawn up under the aegis of the
Council of Europe in 1950. The European Commissibhuman rights recalled that art. 1 ECHR
states that “the High Contracting Parties shaluszto everyone within their jurisdiction the right
and freedoms defined in section | of this Convariti@onsequently, it is in contrast with such a
rule if a national judge executes a European Upidgement in violation with the ECHR

Besides, given that art. 351 TFEU states that fitjets and obligations arising from agreements
concluded before 1 January 1958 or, for accediateSt before the date of their accession, ...shall
not be affected by the provisions of the TreatidSCHR may be applicable when national
authorities or courts apply art. 101 and 102 TFEBEdJear regulation No1/2003.

Anyway, after the Lisbon treaty, art. 6 (2) TEUtetathat “the Union shall accede to the European
Convention for the Protection of Human Rights amtdamental Freedoms. Such accession shall
not affect the Union's competences as defined i thaties®.

As regards the Charter of fundamental rights ofEheopean Union of 7 December 2000, adapted
at Strasbourg on 12 December 2007 by the Europadiaiient, the Council and the Commission,

*® Gaja, Diritto dell'Unione europea, 2005.

% With reference to the previous TEU, T 112/98, Mesmannrorhen Werke AG / Commission, [2001] ECR28;759
— 60 and 77, stated that it does not lead to atf@psystem without signing it on the basis of in&tional law, but it
certainly forces the Commission to give a “protetequivalent to that guaranteed by article 6 ef@onvention The
European Commission of human rights, M & Co / Tééekral Republic of Germany, YECHR, 1990, 46, stalbed it
was not competent in relation to EC decisions, mitvet the latter does not take part to the ECHR.

® Matthews / United Kingdom, YECHR, 1999.

°' For the compatibility of EU competition proceedings Forrester, Due process in EC competition cases
distinguished institution with flawed procedure$RE 2009, 817, states that “the matter will beth# more pressing
when the European Union accedes to the ECHR,faseiseen by the Lisbon Treaty”.



by virtue of art. 6 (1) TEU has the same legal vasi¢he Treaties without being incorporated in the
Lisbon Treat”.

With reference to the right to be heard, wherea® af the decision 462/2001/EC states that the
Commission must ensure that such a right is guegdrnthaving regard, in particular, to the Charter
of Fundamental Rights of European Union”.

On this subject, art. 41 of the Charter (right t@g administration) states that “every person has t
right to have his or her affairs handled impanyiallairly and within a reasonable time by the
institutions, bodies, offices and agencies of timéob’”.

The latter contains “the right of every person ®Hheard, before any individual measure which
would affect him or her adversely is taken, thétigf every person to have access to his or her fil
while respecting the legitimate interests of confitidity and of professional and business secrecy
and the obligation of the administration to givasens for its decisions”.

In the previous Commission decision the right ofedee was considered the object of the HO’s
control; in this field the Commission delegated gwaver to take decisions to the Commissioner
who in his turn delegated to the FfO

At the opposite, now art. 1 of the decision 462MBC states that “the Commission shall appoint
one or more hearing officers, who shall ensuredtfiective exercise of the right to be heard in
competition proceedings. 5%

The right to be heard has a double dimension. gk firmension considers both the SO and the right
to access to file necessary for a correct knowlexfgbe objections; a second dimension considers

both replies to the SO and oral hearings througiclwtiifferent points of view are communicated.

Statement of Objections

According to the Union's case law the right to leard obliges first of all the Commission to state
the objections to the partRés
The SO is “intended solely for the undertakingsimgjavhich the procedure is initiated with a view

to enabling them to exercise effectively theihtitp a fair hearing®.

®2 For more information see P. Craig, EU administeataw. The acquis?, in Riv. it. dir. pubblic. camity 2011, 02,
329.

®¥ EC Commission XXIIl Report on competition polic@gmmission 1993), 203.

64 At the moment two hearing officers have been aptpdi by the Commission.

65C 17/74, Transocean Marine Paint Association/Cassioin [1974] ECR 1063.

® Order of the President of the CJ, C 142 and 15@&4 and Reynolds Industries / Commission, [19BTR 4487,
14; T 348/94, Enso Espanola / Commission, [1998RHIC1875, 83.



An additional function of the SO is to allow notifg parties the chance to suggest corrective
measures in order to provide a solution to the eitipn problems identified by the Commissign
the judgement may be extended to the commitmerast. 9 regulation No1/2003.

Given that the SO should allow the party to preparalefence against the finding of an
infringement, a complete SO would consider bothgaltions of fact and law as well as references
to evidenc€. Moreover, the SO must specify parties who coultepally be addressee of the
fines.

The Commission “shall base its decisions only orectigpns on which the parties concerned have
been able to comment®, consequently, the Commission cannot base ittibies on confidential
information which are not going to be disclosedthe partie®. It means that the right to
confidentiality could hinder the public interestrpued by the Commission. The protection of
information which are confidential obliges the Cormssion not to reveal such information; by not
revealing them in the SO parties have not exerdisen right to be heard, so that the Commission
Is not allowed to use the same information in thalfdecision.

When documents are not mentioned by the Commiseidhe SO, a party is entitled to consider
them not valuable for the cdsean hypothetical use of the documents by the Casion in the
final decision would prevent parties from exercisthgir right to be heard, by avoiding that they
make known their views on the probative value efdbocuments.

The Commission is not obliged to explain any déferes between its final assessment and the
provisional assessment carried out in thé2S&hyway, the matter does not arise if the Commissi
changes its objections in favour of parties, gitleat the raticof the right to be heard is to defend a
company?.

Besides, it is not sufficient for the undertakingncerned to point to the mere existence of
differences between the SO and the contested deaisthout explaining precisely and specifically

why a difference constitutes a new objectiprwhen such an obligation is not fulfilled, the

" T 310/01, Schneider Electric / Commission, [20EZJR 11-4071, 442-444, annulled the Commission deis
because of the fact that the SO did not allow thigfying parties to assess all the competition prots coming from
the merger, by indirectly depriving them of the mt& of obtaining the approval which the Commissiaight have
given to the remedies proposed.

%8 C — 62/86 AKZO / Commission (1991) ECR | — 3359; 2 — 352/94 Mooch Domsjo / Commission (1998) ECR
1989, 63. C 24/62, Germany / Commission, [1963] E2R, 140 in accordance to the ECHR case law weitbrence
to art. 6 (3).

69 Art. 27 (1) regulation No1/2003; at the same walyl1d (2) regulation No773/2004 while for mergers18 (3)
regulation No139/2004x art. 15 of the decision 462/2001/EC, the HO cheaakbe final report, in relation to all the
objections of the draft decision, the respect ef tight to be heard; it means first of all verifyithat the objections
were initially included in the SO.

°C. J. Cook, C. S. Kerse, EC merger control, 1995.

"t C 107/82, AEG Telefunken / Commission, [1983] EEF51, 24-28.

2 Order of the President of the CJ, in T 142and 846BAT and Reynolds / Commission, [1989] ECR 18R,

® C 103/80, Musique Diffusion / Commission, [1983}& 1825.

T 228/97, Irish sugar/Commission , [1999] ECR9B9, 33.



applicant's arguments must be rejected. Anyway, nvaematter is discussed at the oral hearing
without being previously considered in the SO, mgkinown views in this context prevents from
complaining later that the final decision does ¢wnhcide with the SO .

Whether the Commission intends to use in the filegision new objections of fact or law different
from those contained in the SO, it must notify ppamentary SO after modifying the nature of the
objectiongs; it is a violation of the right of defence, “thersling, solely for the purposes of
information, of a copy of a supplementary Statem&nObjections which, ...was addressed to
another party, without any period of time beingngeal to the undertaking concerned in order to

enable it to submit its observations”

Access to file

While the right to be heard is a general principfeEU law, on the one hand art. 15 TFEU
considers a right of access to documents of thermsinstitutions following transparency, on the
other hand art. 339 TFEU underlines professionalresy and confidentiality of sensitive
information.

Access to file is requested by the parties to tbm@ission; in particular, the request is expressly
made to the team dealing with the case in DG Coitnge®.

Based on previous negative answers made by theteaseof the Commission to the requests of
access, the HO answers by means of a reasoneibdégithe new requests

Ex art. 8 (1) of the decision 462/2001/EC, requestthéoHO are based on the consciousness that
the Commission owns documents potentially usefuttie exercise of the right to be heard; under

this point of view, the list of documents in thizfshall include a summary enabling the content and

®T 100/80 and others, Musique Diffusion / Commissid983] ECR 2671, 18-19.

6T 39/92 and others, Groupement des cartes basd@Beand Europay International SA / Commission 9E]ECR
11-49, considered that while the SO stated a plikdag agreement, in the supplementary SO the Casimin modified
the nature of the objection.

7T 39/92 and others, Groupement des cartes basd@Beand Europay International SA / Commission 9E]ECR

11-49, stated that “it cannot be excluded that pinecedure might have had a different result if @@mmission had
properly notified the supplementary Statement oje@iions to the undertaking and if it had presatibeperiod of time
for that undertaking to submit its observationshwiespect to that Statement of Objections”; coneetiy the

infringement of the rights of the defence led tawarthe Commission decision with reference to thid sindertaking.

® With reference to the principle of equality of & 30/97, Solvay SA v Commission [1995] ECR IV%783, states
that “the knowledge which the undertaking concerhasl of the file used in the proceeding is the samthat of the
Commission”.

® Among others, Final Report of the Hearing Offitercase COMP/E 1/C.37.671 — Food Flavour Enhanders.
44/00, Mannesmannrghren-Werke / Commission, statlegrly that a party had requested the acces®dangents
without, however, requesting the intervention o tHO following the Commission’s refusal; failure do so can be
taken as acceptance of the Commission position.



the subject of the documents to be identified hstd &ny firm is able to evaluate the relevancesto i
defence and the opportunity of an access desgteldssification as non accessible docufient

A judicial action related to access to file is oplyssible at the end of the Commission’s procedure
in the context of the annulment of the final dem&i. On the one hand, a contested decision
refusing the applicant access to certain documsmist capable of producing legal effects of such a
nature as to affect the applicant's interests imatelyi, before any final decision finding an
infringement (and possibly imposing a penalty) de@ated? on the other hand, a refusal to grant
access does not irreversibly affect the legal sdanaof the undertaking, given the possibility that
the Commission revises any procedural irregularitie subsequently granting access to thé&file
Documents which are internal to the institution exr@ccessible. The restriction is justified by the
need to ensure the proper functioning of the msbtih concerned when dealing with infringements
of the Treaty competition rul&sit allows the Commission’s offices to expressntiselves freely
within the institutiof®.

Internal documents were theoretically insertedhim file of internal documer#s the classification

is made under the control of the HO, certifying éné it is necessary) the nature of internal
documents of the collected informatién

As regards confidential informatiorhe so called akzo procedure considers lawful dafisce of
potential business secrets when:

-an opportunity to submit written comments is geanby the Commission

80 In particular, paragraph 38 of the new Commissitutice states that “the non confidential versiomsl ahe
descriptions of the deleted information must baldighed in a manner that enables any party witlesgto the file to
determine whether the information deleted is likedybe relevant for its defence and therefore wdrethere are
sufficient grounds to request the Commission taigaacess to the information claimed to be confidén

81 C 60/81, IBM / Commission [1981] ECR 2639, 12, &#&ting that measures of a purely preparatoryacter may
not themselves be the subject of an applicationafateclaration that they are void; any legal dsfestiould be
challenged by an action directed against the definact for which they represent a preparatorp.sti will then be
for the court to decide whether anything unlawfas libeen done in the course of the administrativegaiure and if so
whether it is such as to affect the legality of tthecision taken by the commission on the conclusibrthe
administrative procedure”.

82T 216/01 R Reisenbank AG / Commission [2001] EGB481, 51; T 10, 11, 12 and 15/92 R, CimenteriBRa&nd
Others / Commission [1992] ECR 11-2667, 48.

8T 10, 11, 12 and 15/92 R, Cimenteries CBR / Corsiois [1992] ECR 11-2667, 47, where access wasireduo
documents concerning the national markets of tlegedl conspirators. At the same way T 216/01 Rdrbiank AG /
Commission [2001] ECR 11-3481, 46, where it is stathat, “until a final decision has been adopthd, Commission
may, in view, in particular, of the written and brbservations of the applicant, abandon some eneil of the
objections initially raised against it. It may alstify any procedural irregularities by subsedlyegranting access to
the file after initially declining to do so”.

8T 191/98, Atlantic Container Line and Others / Cassion [2003], ECR 11-3275 , 394 ; T 25/95, Cimaigs CBR /
Commission, [2000] ECR 11-491, 420.

857 191/98, T 212/98 and T 214/98, Atlantic contailie / Commission [2003], ECR 11-3275.

8 |In that way the previous Commission notice foremscto the file, 1997, Il. A. 2., according to whimternal
documents followed a chronological order; in pragtihowever, also internal documents were placéaeifficial file.
87 According to T 50/00, Dalmine / Commission , th® ldoes not need to check in case the classifitaticsome
documents as internal documents is not in discnssids the party who must raise the questiortht® HO, who,
consequently, carries out the control.



-a reasoned decision notified to the undertakingcemed is taken by the HO containing an
adequate statement of the reasons

-before implementing its decision an opportunity appeal is granted without waiting a
Commission’s final decision, given the serious dgenahich could come out from the access to
business secréts

After the case team has refused a request forgtimbeof information made by the undertaking, in
accordance with the akzo procedure the HO shallagxpn writing its intention to disclose
potential business secrets (informal letter), Bynfy a time limit in order to allow the undertaking
concerned to submit written comme#fits

Whether after analysing the written comments ie&d that the information is not protected, the
HO shall issue a reasoned decision notified to uhdertaking concerned (article 9 letter), by
specifying a date (not less than one week frormtidication) for the disclosufé

Art. 9 of the Commission decision 462/2001/EC does mention the possibility to bring an
annulment action with a potential request for sasjm®; however, according to the akzo procedure,
before implementing art. 9 letter an opportunityappeal should be granted without waiting for the
final decisiofi®. Differently from other decisions of the HO whichn be challenged with the final
decision, article 9 letters can be challenged dyrdxefore the current GExart. 263 TFE.

In order to try to avoid the so called akzo proced(and legal disputes), a procedure was
introduced before issuing article 9 letters; the Hfay issue the so called pre article 9 letter,
granting a deadline within which it can make knowsnviews?, If the latter is contested within a
certain period of time, a more restrictive bindidgcision will be issued by the HO (article 9
letter-.

88 C 53/85, Akzo Chemie / Commission [1986] ECR 198%, 30, 31. In C 36/92, SEP / Commission [1994RHC
1911, the court extended the procedure in questidhe transmission of secret documents to thematticompetition
authorities.

8 Art.9 (1) of the decision 462/2001/EC.

% Art.9 (2) of the decision 462/2001/EEx art.9 (3) the same procedure is applied to thelatisre of information
through publication in the Official Journal; thettéa paragraph is a novelty in comparison with grevious
Commission decision.

%1 C 53/85, Akzo Chemie / Commission [1986] ECR 198%,30, 31.

%2.C 53/85, Akzo Chemie / Commission [1986] ECR 198®, by stating that the decision is definitivenimture and
independent of the final decision. The hearingceffiGuidance on procedures of the Hearing Offiaersroceedings
relating to Articles 101 and 102 TFEBXarticles 81 and 82 EC), 24, states that in casefest of interim measures,
“the disputed information will not be disclosediuttte President of the General Court has issueorder ruling on the
application for interim measures”.

* The hearing office, Guidance on procedures ofHtharing Officers in proceedings relating to Artgl#01 and 102
TFEU (exarticles 81 and 82 EC), 22.

% EC Commission XXXIV Report on competition polic@gmmission 2004), 11.



On the one hand the HO may consider a documentcoafidentiat®>, on the other hand after
determining that the information is confidenfoar se the HO “carry out a balancing test” between
right to confidentiality and right of deferféeUnder the latter point of view, after highlighgithat
only information made accessible to parties may coasidered in the final decision, EC
Commission XXXIII Report on competition policy heldat the implementation of competition law
may be obstructed by confidentiality; that is whythe balancing carried out by the HO, the public
interest to end competition infringements hasmapartant value.

When business secrets represent inculpatory orlgadony evidence, the Commission reconciles
confidential information, the public interest todesompetition infringements and the right of
defenc&’. In practical terms, the Commission assesseshall relevant elements in order to
understand for each document whether the benetfiirgpfrom the disclosure is greater than the
harnte,

In particular, in relation to the right of defentlee reference is to the probative value as wethas
indispensability of the information, while in ralat to the right of confidentiality, the referenise

to the degree of sensitivity of the informatiomdlly, as regards the public interest, the refezaac
to the seriousness of the infringentént

While the previous Commission Notice on accessil® did not explain what the file was,
paragraph 8 of the new Notice defines it as “altudoents, which have been obtained, produced
and/or assembled by the Commission Directorate f@ener Competition, during the
investigation™,

When documents “prove to be unrelated to the subjesiter of the case in question”, the
Commission may return documents to the undertakihgslowever, documents which are
unrelated under the point of view of the prosegatd@ommission may constitute an exculpatory

evidence for the defendant.

% Final Report of the Hearing Officer in case COMB%Y1 — Austrian Banks, states that the HO refusezhncel the
names of the parties (the banks) from the non denfial version of the SO used for the access efctimplainant,
given that they did not represent business secrets.

° The hearing office, Guidance on procedures ofHtharing Officers in proceedings relating to Artgl#01 and 102
TFEU (exarticles 81 and 82 EC), 22.

7 1n that way the previous Commission Notice foresscto the file, 1997, I. A. 1.

% In that way the previous Commission Notice foresscto the file, 1997, I. A. 1.

% Commission Notice for access to the file, 24. FRaport of the Hearing Officer in case COMP/36.57Austrian
Banks, refers to an action against an art.9 léstgered by the HO which authorised the access tmadhneconfidential
version of the SO; the GC held that the commumitgrest coming from the observations provided lydbmplainants
prevailed on the interests of the banks.

100 paragraph 33 of the Commission Notice on immufiibyn fines and reduction of fines in cartel casesn{ency
Notice) states that “any written statement madeavias the Commission in relation to this Noticenfis part of the
Commission file”.

101 commission Notice for access to the file, 9, stathe same concept of part Il A 1.1 of the presione.



Even though the final decision proposed by the Casioner responsible for competition is a
collective decision, the Commission file is compmbsenly of documents collected by DG
Competition? in relation to this point, when it is importamt order to exercise the right to be
heard, access should be guaranteed to any docums&td the Commission independently from the
DG,

It is not only from investigation that DG compaiiti receives documents relating to the
anticompetitive objections raised in the administeaproceedings; in case of replies to the SO,
documents are received in the context of the esemi the right to be heard.

Ex paragraph 27 of theommission Notice for access to the file, accesmiitrust cases is limited

to a single occasion rather than being continucoissequently, as general rule access to the replies
to the SO is not allowed. The exception refersnew evidence pertaining to the allegations against
that party in the Commission’s statement of obgetdi. However, access to file refers not only to
inculpatory evidence but also to exculpatory evagerthat is why after the public consultation in
the latter version of the Notice it was added “weetof an incriminating or of an exculpatory
nature”.

An access at later stages of the administrativeephare will be granted, “where the Commission
intends to rely on new evidence”. Of course, a g@easorial Commission will never decide to rely
on new exculpatory evidence; however, the new @ataly evidence has to be revealed anyway,
even if the Commission does not intend to relyt&h i

Even if European Union courts mostly speak aboetright to access to file extending to all the
documents in the investigation file, it appearst ttte Commission can not refuse access to
documents outside the file in case they are relefaarthe right to be heardyith reference to the
exculpatory documents, the party must make an sgpexjuest to the Commission for acé€sk
comes out from a sector enquiry undertaken by thir@ission on the basis of art. 17 regulation
N01/2003, when documents have been kept sepafetatythe file.

At the same way, the Commission is not allowedefage access to documents inserted in the file
of a different but connected case, when it is sapddo safeguard the party’s right of defence. The
Court held that documents concerning art. 102 chalde been useful to defend a party against art.

101; in particular, “those documents might havewshaohat the passive conduct alleged against

102 A criticism is expressed by M. Levitt, CommissiNiptice on internal rules of procedure for accesthéofile, 1997
3 ECLR.

1031 Steel Beams, 0.J. L116/1 1994 5 CMLR 353, tkerdquired a research in the DG industry'’s file.

1947 191/98, Atlantic Container Line and Others / @uission [2003], ECR 11-3275, 340; T 25/95, CimeidsrCBR /
Commission [2000] ECR 11-491, 383. It also refaygibcuments outside the investigation file.

1057 25/95, Cimenteries CBR / Commission [2000] EGRI1, 383.



Solvay was based on its own independent decisioosivated by the difficulty of penetrating a
market, access to which was blocked by an undegakia dominant position™®.

Anyway, during the procedure the Commission is sigpposed to make available of its own
initiative documents outside the file not used aghithe parties in the final decisiéh The
conclusion drawn by the GC with reference to theugpatory documents seems to be in contrast
with the right to be heard, given that it would matiseexercise too difficult in practice; under this
point of view, it should be underlined that undkirigs have to identify documents as clearly as
possible, so that speculative claims that theretrbasa helpful document somewhere may be
rejected as insufficiently precise. Therefore, mley to allow specific requests for exculpatory
documents outside the file, the Commission showd#leravailable them of its own initiative.

Replies to the Statement of Objections

The right to be heard is both in writing and orally

Art. 10 (2) regulation No 773/2004 states thatipartnay inform the Commission in writing of
their views; at the same way art. 13 (2) regulatit;m802/2004 in relation to notifying parties. In
both cases it clearly seems that undertakings@rebiiged to reply to the SO.

In the SO the Commission shall set a date by wthielparties may make known their views; art.10
(2) regulation No 773/2004 as well as art. 13 €jutation No 802/2004 state that the Commission
will not be obliged to take into account writtemaments delivered after the date established by the
Commissiofe.

In setting the time limits the Commission shall éaggard to the time required for the preparation
of statements and the urgency of the ¥ase

As regards the starting point for time limits, &nst cases refer to the receipt of the accesseto f

given their right to receive a copy of the file am electronic (scanned) form; such a solution

106 T 25/95, Cimenteries CBR / Commission [2000] ECR 11-491524

17T 25/95 and others, Cimenteries CBR / Commisg@000] ECR 11-491, 383, where the court states #raexpress
request to the Commission is necessary during dneirastrative proceedings; otherwise, the partyncarbring an
action for annulment against the final decision.

% n Final Report of the hearing officer in case CP/IM.2416 — Tetra Laval/Sidel, after refusing théeesion of the
time limit, the HO stated that a supplementary adaent would be accepted for a short period afteetpary.

109 | this sense both art. 17 (1) regulation No 708/ (setting out, at comma 2, at least four weeks) art. 22
regulation No 802/2004. Final Report of the heaofficer in case COMP/M.2876 — Newscorp Telepitinmout the

in most merger cases parties own two weeks in daeeply to the SO, including also complicatedesaer cases
whose aspects are not known by parties in advéd®eertheless it is however possible to reduce thveéks time limit

according to “the need of speed which charactetlsgeneral scheme of Regulation (EC) No 4064/8%alling, in

this sense, T 310/01, Schneider Electric / Commisf2002] ECR 11-4071; T 221/95 , EndemaCbmmission [1999]
ECR 11-1299.



complies with the right of defence, considered taaparty can reply to the SO with a more
complete knowledge of the ca%e

Given that an annex to the SO with some documengsavided by the Commission in paper or
electronic form (CD ROM), letters to which the SOniormally attached can also consider the date
of receipt of the letter as a starting point; wladinthe most important documents in the file are
annexed to the SO, parties are immediately ablanadyse documents in order to prepare their
defence so that the starting date to be takeraictount is the notification of the SO

Before the expiry of the original time limit, it gossible to seek to the HO an extension of the tim
limit!'2 the HO shall inform in writing the applicant whet the request has been grakted

In the extension of the time limits, the HO normalbnsidersinter alia, both any obstacles caused
by the Commission faced by the addressee (e. flgmms concerning access to file) and any other

objective obstaclé.

Oral Hearing

The right to be heard may be exercised also ofattyugh the oral hearing which is not pubfc

The importance of this expression of the right efetice comes out from the fact that several times
the direction taken in the SO has been objectifgdthe Commission after the hearify it
explains, consequently, why many undertakings efgteir right of defence through the request

to be heard in the oral hearitg

% The hearing office, Guidance on procedures ofHbaring Officers in proceedings relating to Artil®01 and 102
TFEU (ex articles 81 and 82 EC), 27, states that “deadliméisnormally start running when access to the mmai
documents in the file has been granted”.

T — 44/00, Mannesmannrohren — Werke AG / Commissi®. Even Final Report of the hearing officercase
COMP/C - 1/37.451, 35.578, 35.579 — Deutsche Teelammitted that a two months time limit was preddrom the
date of notification of the SO.

11215 this sensexart. 17 (4) regulation No 773/2004 is necessasaaoned request.

113 Art. 10 of the decision 462/2001/EC

% The hearing office, Guidance on procedures ofHbaring Officers in proceedings relating to Artil®01 and 102
TFEU (exarticles 81 and 82 EC), 26.

%1 this sense both art. 14 (6) regulation No 788/Rand art. 15 (6) regulation No 802/2004.

116 Final Report of the Hearing Officer in case COMP#8 — Methylglucamine, points out that in follogiboth the
replies to the SO and the result of the oral hgafdG competition considered the violation endea iperiod before
that foreseen in the objection inside the SO; dukiction of the length of the violation implied fin® consequences in
the calculation of the fine. Final Report of theadrdag Officer in case COMP/37.685 — GVG/FS, poinis that after
the oral hearing one of the objections felt. FRRaport of the Hearing Officer in case COMP/37.51dethionine, sets
out that following the oral hearing the Commiss@id not continue the proceedings against two offitres producers
involved.

" 1n this sense EC Commission XXXIII Report on cotitien policy (Commission 2003), 203. Albers & Wams,
Oral hearings-Neither a trial nor a state of plaseting, states that “oral hearings are requestedonand 75 percent of
all cases for which a statement of objections lenbssued”.



While the Commission “shall” give the parties (iremger proceedings both notifying parties and
other involved parties) the opportunity to partadg in the oral hearing after requesting it inrthei
replies, other persons “may” just be invited follog their request&. Anyway, the right to be
heard is not an obligation; it is consequently fgmeshoth for parties and other involved parties to
waive their right.

Even if in such a case it would be not possibladia a formal oral hearing, an informal one may
still be held by the Commission in order to testpbsitiond®. On the one hand case law does not
preclude such a conclusion; on the other hand,aly e based on art. 15 (1) of Regulation No
1/2003 which speaks about “formal oral hearingsVing the impression that there could be
informal ones as it normally happens in merger gedmngs.

Hearing officers chair the meeting in full independé®. On the one hand each party is obliged to
send a corporate representative or member of ataffnot only an outside legal courisglon the
other hand there is certainly the case team of D@petition, but also the legal service, a
representative of the Chief Economist, other ingdlv Commission services and sometimes a
Deputy Director General of DG competition, a memioérthe Cabinet of the Competition
Commissioner and some of the national competitighaxities.

Presentations will be given by the Commission, aslsies of the SO and third parties supported by
facts and evidence including witness and expetintesy; anyway, “new documents may not be
submitted at the oral hearing without the priothauization of the Hearing Officef?2

After duly motivated request explaining the neegbrtotect business secrets and other confidential
information, the HO may permit presentations ofraddees and third parties in a closedamera
session; of course, the camerasession will be recorded separately from the agaling?.

In order to improve the effectiveness of the orahrings, the HO may allow parties, any other
person invited, national authorities and Commisssanvices to ask questions (the so called
guestion and answer sessiéf)however, in case the HO allows it, it does noaméhat they are
obliged to ask questiott&

118 Artt. 12 and 13 (2) and (3) regulation No 773/2G0w art. 14 (1) and (2) and art. 16 (2) and (8ukaion No

802/2004.

¥ Such a hearing would be seen outside the rigtetence.

20 Art. 14 regulation No 773/2004.

121 Art. 14 (4) regulation No 773/2004 and art. 15r@gulation No 802/2004.

122 5ee The hearing office, Guidance on proceduréseoHearing Officers in proceedings relating toidles 101 and
102 TFEU éxarticles 81 and 82 EC), 45 ss.

12 See The hearing office, Guidance on procedurdéseoHearing Officers in proceedings relating toidles 101 and
102 TFEU éxarticles 81 and 82 EC), 53 ss.

12 Both art. 14 (7) regulation No 773/2004 and &5t(7) regulation No 802/2004. Whereas 12 reguiafin3/2004.

12 Opinion of the Advocate General Roemer, C 6/72pgembellage Corp and Continental Can Co Inc / Cission,

[1973] ECR 215.



At the same way, even if in practice it could bewsidable, parties are in theory not obliged to
answer to questions; the exercise of the partight to be heard through the oral hearing does not
imply to be cross examined.

If a question for any reasons cannot be properlwared, parties may request to delay their
answers after the oral hearing; in fact, in ordeensure the right to be heard, the HO may afford
parties “the opportunity of submitting further vieih comments after the oral hearifigwhich will

be in principle distributed to all participatifs

Ex art. 13 (1) of the decision 462/2001/EC the H@essa reportifterim report) to the competent
member of the Commission concerning in theory placa issues (disclosure of documents,
access to the file, time limits for replying to t8® and the proper conduct of the oral heatthqg)

In practice, thenterim report is divided in four pafs. The first one is on the conduct of the oral
hearing. The second one deals with procedural ssqtree third part refers to the different positions
held in the case (Commission, parties, third ps)ti€he last one describes the HO’s assessment of
the case with its conclusions, by including both pnocedure and the substance.

It should be emphasized that tlieterim report of the HO is an internal document of the
Commission covered by the obligation of professicearecy; consequently, it cannot be disclosed
to partie$®. Obviously, the interim report is not publishetfetiently from the final report.

It should represent an opinion which is requirebémbtaineckxart. 296 TFEU; under this point of
view the situation is like the reasoned submissmin&dvocate Generals, who are under a duty to
make them on cases which, in accordance with tamitgtof the Court of Justice of the European
Union, require his involvememix art. 252 (2) TFEU.

At the same way as the opinion of the Advocate Gene judicial proceedings, thaterim report

is not binding in relation to the final decisionragards administrative procedure. In relatiorhi t
controversial issues coming from thterim report and the report issued by the case teame whi
due process issues raised by the HO are in mdbeatases followed by the Commissioner, other
kinds of substantial arguments may not be alwaysrsed.

In order to strengthen the right to be heard the decision differently from the old one foresees

that “the hearing officer may, after consulting ieector responsible, afford ...the opportunity of

2% In this sense art. 12 (4) of the decision 462/2BQ1stating that “the hearing officer shall fix atel by which such
submissions may be made”, by not taking into actoamments received after that date.

2" See The hearing office, Guidance on procedurdéseoHearing Officers in proceedings relating toidles 101 and
102 TFEU éxarticles 81 and 82 EC), 57.

128 The report which concerns the conclusions comingfthe oral hearing with regard to the right toHmard is
communicated to the Director General as well abeéadirector responsible. At the contrary, in tie decision the HO
had to report only to the director general; howeifeppropriate, he could refer it to the Comnuossr.

» House of Lords report: Strengthening the roleneftiearing officer in EC competition cases, 192960.

1% Kerse, Khan, EC antitrust procedure, 2005. Theihgaffice, Guidance on procedures of the Hea@fficers in

proceedings relating to Articles 101 and 102 TFEka(ticles 81 and 82 EC), 63.



submitting further written comments after the onalaring *. Anyway, ex art. 13 (2) of the
decision 462/2001/EC, the HO can make observaijemsn substantial) to the Commissioner on
the further progress of the proceedings, highlightiamong other things, the need for further
information, the withdrawal of certain objectioms, the formulation of further objectiotis The
previous powers lead to consider the HO as an adus the Commissioner, by raising all
substantive issues which might be interesting depto improve the quality of the final decisi&n
Apart the HO which has the possibility to exprdssview in theinterim report, another role is that
of the Advisory Committee composed by the samegosrsepresenting the Member States at the
oral hearing; the draft decision will be the objetthe Advisory Committee’s compulsory opinion
which shall be after informed by the Commissiomvtaat extent it was taken into account.

After the opinion of the Advisory Committee, DG Cpetition makes a final draft approved by the
legal service. Also here it has to be highlightedt tthe legal service is present at the hearisg; it
conclusions on the oral hearings may influence approval of the draft prepared by DG
competition.

After the Chef du Cabinetpproves it, the final draft may be the objectook of the weekly
meetings of the Commissith During the latter, on the proposal of the Comiorssr, the
Commission approves by majority vote the final dieri, by notifying it to the addressees and
publishing it in the Official Journ&®.

Given that it is the college of Commissioners whidhcides, the influence of the other
Commissioners may be decisive. It is importantdg gat other Directorates Generals may be
invited at the oral hearing, so that their condasi on the hearing may be considered by their
Commissioners.

Finally, on the basis of the draft decision, the pi®pares a report on the respect of the rigbeto
heard (final report), considering if the draft dgan deals only with objections in respect of which
the parties have been afforded the opportunity aking known their points of view. This report
shall be attached to the draft decision of the Casion, ensuring that the latter knows all the

1L Art. 12 (4) of the decision 462/2001/EC.

132 According to art. 5of the decision 462/2001/EC where it is stated thatHO contributes to the objectivity both of
the hearing and of any decision.

¥ n this sense EC Commission XXXIV Report on contjmet policy (Commission 2004), 12.

13V, Korah, An introductory guide to EC Competititaw and practice, 2000.

* The hearing office, Guidance on procedures of+tharing Officers in proceedings relating to Articl01 and 102
TFEU (ex articles 81 and 82 EC), 75, states that the HQOIl ‘décide on any disputes...that may arise during the
publication process of the non-confidential versiéthe Decision”.



information on the procedure and the right to bardié®. Also the final report is published in the
Official Journal and sent to the address&es

Once, a party complained that contrary to art. 8hef decision 462/2001/EC, the HO had not
answered to its request of access to the file niadkee reply to the SO. In particular, the party
questioned that the omission had not been considerthe final report (where the HO declared that
the party had not raised any procedural issue)ndiyinfluencing in favour of the party the
Commission decision. The Court answered that theidH@t obliged to communicate in the final
report all procedural objections raised by partiesng the procedure; based on art. 16 (1) of the
decision 462/2001/EC, the obligation refers tor@lévant information as regards the course of the
procedure and respect of the right to be hWéarHowever, it seems particular that a request of

access which is an integral part of the right tatnbard does not represent a relevant information.

Other involved parties, complainants and third pest

The situation is different for the other partievdlved in the procedure. In relation to “other
involved parties” in merger proceedings, the Comsiors shall inform them in writing of the
objections established in the SO (differently fraotifying parties to whom the Commission shall
address its objections), setting, at the same tntieme limit within which they may inform of their
comments in writing®.

The Commission shall, upon request, give them actethe file “in so far as this is necessary for
the purpose of preparing commenty the HO is consulted when other involved parties r@ot
satisfied about the access provided by the case tea

The Commission “shall also afford other involvedtigs who have so requested in their written
comments the opportunity to develop their argumangsformal oral heaririéf:.

As regards complainants, it is excluded a competaicthe HO in defining the existence of a
legitimate interest which is necessary in ordetolge complaint$?>. The legitimate interest is

136 |n this sense art. 16 (1) of the decision 462/2BQ] specifying at paragraph 2 that in the lighan§ amendments
to the draft decision up to the time the decis®madopted, the final report may be modified byHi@

¥ The hearing office, Guidance on procedures ofHbaring Officers in proceedings relating to Artil®01 and 102
TFEU (exarticles 81 and 82 EC), 73 ss.

138 T 236/01, Tokai carbon Co. Ltd / Commission, [ZQ®CR 1I- 480, 53, on the basis of whereas 8 aitid 15 e 16
(1) of the decision 462/2001/EC.

1% Art. 13 (2) regulation No 802/2004.

19 Art. 17 (2) regulation No 802/2004.

1“1 Art. 14 (2) regulation No 802/2004.

142 |n the Final Report of the Hearing Officer in ca@®MP/36.571 — Austrian Banks, the HO points ost it
incompetence in qualifying legitimate the intereSta potential complainant in order to admit hintlie proceedingx
art. 7 regulation No1/2003; the admission of theglainants is a decision of the Commission.



satisfied when complainants are being “directly addersely affected by the alleged infringement
143 When the Commission decides to admit a complaimathe proceedings on the basis of its
legitimate interestex art. 6 (1) regulation No 773/2004 “it shall progithe complainant with a
copy of the non-confidential version of the statatmef objection”, setting a time-limit within
which the complainant may make known its views mting.

Legally speaking there is no right to access ®ffik the complainaft; under this point of view, a
final report stated that the HO refused the complai’'s access to filex art. 8 of the decision
462/2001/EC, given that it did not exist any lelgasis for the exercise of the riéfft

Anyway, a complainant who has received a lettgrart. 7 (2) of the decision 462/2001/EC
believing that the Commission has documents negefsiathe exercise of the right to be heard, it
is entitled to the access by means of a reasonge s&°.

On the one hand, the complainant is invited to ceminin writing on the statement of objections
within a time limit specified by the Commissiéh On the other hand, after requesting it in their
written comments, “the Commission may, where appatg afford complainants the opportunity
of expressing their views at the oral hearing & plarties to which a statement of objections has
been issued.

Applications to be heard orally shall be made ie thritten comments on letters which the
Commission has addressed to him. In particular,7aR) c) of the decision 462/2001/EC refers to
the letter “informing a complainant that in the Qussion’s view there are insufficient grounds for
finding an infringement and inviting him to subraity further written comments” (the so called art.
7 letter). It would be more sensible to requiranthia the written comments released after issuing a
SO in the context of the participation of complaitsain proceeding¥.

Following a written request to the HO, it is possito hear third parties showing a sufficient
interest>™®. The HO may decide after consulting the direcemponsible whether to admit the third

party to submit written comments following the exatlon of its interest.

%8 Commission Notice on the handling of complaindoytshe Commission under artt. 81 and 82 of theTEgty, 34.
* The hearing office, Guidance on procedures of+tharing Officers in proceedings relating to Article01 and 102
TFEU (exarticles 81 and 82 EC), 16.

“® Final Report of the Hearing Officer in case COMRSY 1 — Austrian Banks.

14 Art. 8 (1) of the decision 462/2001/EC. When tlmmplaint does not lead to a S€x art. 8 (1) regulation No
773/2004 the complainant may request access tooaliconfidential documents on which the Commisdiases its
provisional assessment. In case the complainamtshiblat the Commission has other useful documentsrder to
exercise the right to be heard, a further accegshaasought by means of a reasoned request fithetoase team and
after to the HO.

T Art. 6 (1) regulation No773/2004.

1“8 Art. 6 (2) regulation No 773/2004.

9 At the art. 7 letter phase it is still not sur¢hié proceedings will start, so that it does nokensense an application to
be heard orally.

150Ex art. 13 (1) regulation No 773/2004 and art. 16r€gulation No 802/2004 together with art. 6 (1}tef decision
462/2001/EC.

1511 this sense art. 6 (2) of the decision 462/2BC1



Written applications to be heard from third partes characterised by a statement explaining the
applicant’s interest in the outcome of the proce®grif a sufficient interest has not been shown by
the third party, he shall be informed in writingtbe reasons, having, anyway, a time limit within
which he may submit any further written comméiitdn its Schlisselverlagudgement, the CJ
referred such definition to undertakings that @cely to experience an immediate change of their
situation on the market or the markets conceffed

The discretionary decision of the HO seems to betdd by the implementing regulatiders
However, even in case such a sufficient interestritd been shown, the Commission is still able to
hear them; in fact, implementing regulations allthe Commission to invite any other person to
express its views.

After showing a sufficient interest, the Commissgtrall inform third parties “of the nature and the
subject matter of the procedufé’. On this point, the HO may decide, if requestedhictv
documents are suitable at describing the naturerenslubject matter of the procedate

Also in this case according to regulations a righéccess to file does not exist, even though8art.
(1) of decision 462/2001/EC expressly sets out ghttird party may require access to documents
useful to draft written comments for the properreise of the right to be heard; the reference is to
the letterex art. 7 (2) b) of decision 462/2001/EC “inviting tixeitten comments of a third party
having shown sufficient interest to be heard”.

After applying in writing®s, it “shall” be given them the opportunity of beimgard in writing

setting a time limit within which they may make knotheir views$,

21 this sense art. 6 (1) of the decision 462/2BCQ1 The hearing office, Guidance on procedures ofHearing
Officers in proceedings relating to Articles 10ldai02 TFEU €éx articles 81 and 82 EC), 33, states that the HQ “wi
take into consideration in particular the contribntthe party has made or is likely to make to ldsth the truth and
relevance of the facts and circumstances pertioghie proceedings”.

1531 this sense art. 6 (3) of the decision 462/2BC1

154 C-170/02, Schlusselverlag J.S. Moser and Oth@msvimission[2003] ECR 1-988927.

155 In particular, according to whereas 11 regulatitin773/2004, “consumer associations that applyetbéard should
generally be regarded as having a sufficient istenghere the proceedings concern products orcasuised by the
end consumer, or products or services that cotestitalirect input into such products or services”

In the same wayart. 11 c) regulation No 802/2004, state thatrtthparties are natural or legal persons, including
customers, suppliers and competitors, providedttiet demonstrate a sufficient interest within theaning of article
18 (4) second sentence of regulation No 139/20®dwis the case in particular: for members ofaleninistrative or
management bodies of the undertakings concernéteaecognised representatives of their employees,onsumer
associations, where the proposed concentrationrecosi@roducts or services used by final consumers”

8 Both art. 13 (3) regulation No 773/2004 and at(3) regulation No 802/2004.

157 According to both art. 13 (1) regulation No 7732@&and art. 16 (1) regulation No 802/2004.

%8 Final Report of the Hearing Officer in case COMR/@/37.451, 35.578, 35.579— Deutsche Telekomedtitat an
interested third party was informed of the natund &he subject matter of the procedure through raaomfidential
version of the SO. From Final Report of the Hea®@f§icer in case COMP/M.2978 — Lagardere/NatexisP/Lit is
deduced that copies of non-confidential versiothef SO together with the written replies of theifgistg parties had
been sent to the interested third parties.

9 Art. 6 (1) of the decision 462/2001/EC.

1% Art 27 (3) regulation No1/2003 and art. 18 (4uiation No139/2004Art. 13 (1) regulation No 773/2004 and art.
16 (1) regulation No 802/2004.



After requesting in their written comments, “the n@ission may, where appropriate, invite
persons referred to in paragraph 1 to develop #rguments at the oral heariAdg. Art. 7 (1) of
decision 462/2001/EC states that “applicationsedbard orally shall be made in the applicant’s
written comments on letters which the Commissios hddressed to him”. In particular, with
reference to third parties, article 7 (2) b) ofidem 462/2001/EC refers to the letter “inviting the
written comments of a third party having shown isight interest to be heard”.

Based on a literal interpretation of the implemegtiegulations, requests for an oral hearing may
not be accepted by the Commissi@nunder this point of view, the CJ recognised te th

Commission a reasonable margin of discrétfon

CONCLUSIONS

In the current system the Commission pursues tidigounterest in avoiding the infringements of
antitrust rules. The principle of proportionalityquires that measures adopted by the Commission
should not exceed the limits of what is appropreate necessary in order to attain the legitimate
objectives pursued by the TFEY consequently, the legitimate objective of safedumy
competition in the common market should be reacimedespect of the truth, above all after
considering that the Commission is a public insbtu

The Charter of fundamental rights of the Europeaiobl refers to the right to good administration,
providing that “every person has the right to hhisor her affairs handled impartially, fairly...by
the institutions, bodies, offices and agenciesefliniorii®. At the same way, the general principle
of sound administration requires that the Commissixamine with care and impartiality the facts
and legal arguments put forwaid

In the accusatorial, prosecutorial or adversanatesns, proceedings are started by the prosecutor
against the defendant before an impartial judge.

Under the European Union courts’ point of viewijsithighlighted “the adversarial nature of the

administrative procedure applying the competitioles of the Treaty” reflected by the preliminary

L Art. 13 (2) regulation No773/2004 and art. 16r@gulation 802/2004.

%2 Both art. 13 (2) regulation No773/2004 and art(2)aregulation No802/2004

183 C 43 and 63/82, Dutch books , [1984] ECR 19, 18.

184 C 9/73, Schluter / Commission, [1973] ECR 1135, R2 enaerts and P. Van Nuffel, Constitutional lafvthe
European Union, 2005.

1% T-54/99 max.mobil. Telekommunikation Service / Caission [2002]ECR 11-313,48 and 53.

1% With reference to the complaints T 7/92, SA Asiaton France / Commission, [1993] ECR 11-669; T &%/
Metrople television SA / Commission, [2001] ECRLD57, 58.



nature of the S In the adversarial proceedingbaracterising antitrust cases, the undertakings
concerned are opposed to the Commission setfices

Anyway, despite the opinion of the European Uniaurts, it seems clear that the system is
inquisitorial rather than adversatfél that is why the same HO was created in ordemgrantee
objectivity to subjective proceedings coming frdm triple role of the Commission.

When administrative procedures are inquisitoring prosecutor is also the judge. In the latter
system the matter of prosecutorial bias manifetssnegative effects on the accuracy of the
Commission decision. In this context the figuretltd HO may become paramount in order to
minimise the risk of prosecutorial bias.

Apart from the staff available, its effectivenesayndepend on the independency of the figure in
question. Its independency is directly connectetth Wie objectivity of the procedure; it means that
the greater is its independency the more proceedinlfbe objective.

On the basis of the Commission decision 462/2001/#@ hearing officer should be appointed in
accordance with the rules laid down in the staffjufations of officials and the conditions of
employment of other servants of the European Contiean In accordance with those rules,
consideration may be given to candidates who areffioials of the Commission”.

The rank of the HO should be set up to a direa@eellin order to guarantee a greater independence,;
the relation of the HO with the directors imposegttie decision 462/2001/EC advises to place the
former on an equal footing with the latter.

However, in practice it may be risky on the badighe art. 50 of the regulation concerning the
Commission staff, where it is stated that the Cossion may fire officials from director level in
the interest of the service; it means that a direbehaving as objectively as possible might be
vulnerable to this clause when its independent gonaould disturb the implementation of
competition policy.

In order to guarantee more independency than #tabkshed by the last Commission decision, it
has been suggested to settle him down at the Pnegiadd the Commission as it already happens
for the legal service. It has also been suggestddok at the administrative procedure before the
Federal Trade Commission in order to raise theevaluthe HO, by enabling the latter to issue
decisions rather than non binding reports; in paldir, the reference is to the Administrative Law
Judge that is an independent employee issuingitil ithecision after conducting a trial between a

Complaint Counsel representing the Federal Traderission and the undertakiig)

1677 191/98, T 212/98 and T 214/98, Atlantic Contaibi@e and others / Commission [2003] ECR 11-32731.

168 C 204/00 and others, Aalborg Portland and oth@snimission, [2004] ECR | 123, 95.
1% 5. Bentch, Confidentiality, corporate counsel aodhpetition law: representing multinational corgimmas in the
European Union, 35 St. Mary’s L. J. 1003, 2004.



In addition, a comparison with the latter systemwshohat when a decision is appealed to the
Federal Trade Commission all the skilled Commisstisrsit as judges hearing directly both sides;
on the contrary, in the European system non skiEinmissioners decide on the basis of a
proposal submitted by the Commissioner for comipetitvho has not attended himself the
hearing™.

Apart from improving the system of checks and baégnwith among the others the HO, a complete
adversarial system would imply the adoption of Ameerican solution where the antitrust authority
prosecutes before an independent court. It wolddaseéuropean Commission keeping the role both
of investigator and of public prosecutor in advaedaproceedings with the parties before the
European Union courts; in the USA under the pregerenotification programme the Department
of Justice or the Federal Trade Commission invatdg)and prosecutes before a federal €aurt
Certain proposed concentrations must be notified the two institutions before their
implementation; whether the American institutioms eoncerned about the impact on competition,
they seek an injunction in a federal district canrbrder to forbid the mergét.

Such a solution would also solve the problem of ghasecutorial bias inherent in the European
system; prosecutorial bias do not arise when thetrast authority prosecutes before an
independent court. In fact, it has been stated ttiatissue of prosecutorial bias manifests itself
when the prosecutor is also the judge; the phenomearay certainly influence the accuracy of the
Commission decisidft.

Empirical evidence may show the existence of pnaee@l bias, when the high number of errors in
the Commission decisions cannot be explained bgratrasons. An analysis carried out shows that
a high percentage of the Commission decisions va¢adly or partially annulled®, considered that

10 T Linder, Procedural aspects of EC competitiom, 12004, proposes to entrust the HO with the coempet to
decide cases, by applying the Administrative Lawg#uto the European system. Also |. Forrester, roeess in EC
competition cases: a distinguished institution Viidhved procedures, ELR, 2009, 817, says that “aimuip the hearing
officers with more important functions would betesin the right direction”.

"t See |. Forrester, Due process in EC competiti@esaa distinguished institution with flawed process, ELR,
2009, 817, who says that “there is the institutigrassibility that political consideration will ihfence... the decision
making”.

2 The Department of Justice has an Antitrust Divisigoverned by the Assistant Attorney General whose
responsibility is the antitrust enforcement; it lasnpetence both for criminal and civil cases. Heeleral Trade
Commission is composed by 5 independent and eXpammissioners appointed for seven years; in paaticthe
Bureau of Competition refers to merger and antitviclations with powers limited to cease and desiders.

¥ n the USA, an action against a federal distraairts judgement may be brought before the colgppeal on legal
grounds. The Supreme Court may review the coueppieal’s judgement on legal grounds, when an irapoiegal
issue is at stake.

" Wouter P. J. Wils, The combination of the inveatige and prosecutorial function and the adjudigafinction in
EC antitrust enforcement: a legal and economicyaisgl World competition 27 (2), 2004, carried outiateresting
analysis on the topic, by referring to economicd psychology. He considers three sources of progealbias that is
confirmation bias, hindsight bias and desire tdifuspast efforts, and finally the desire to showhigh level of
enforcement activity.

175 From January 2000 to March 2005, 73 judgemente wdopted by the Community courts in relation ®ldyality
of Commission decisions, whose 60 in antitrust 88dn merger field. A CFl judgement followed by tB€J decision
has been considered as a single case, because fatththat they refer to the same Commission @etishich is the



the level of expertise of the persons involved isinadoubt, the lack of accuracy may be due to
prosecutorial biag.

Of course, the system of checks and balances awmithimise the risk of prosecutorial bias;
nevertheless, the problem would not be fully solv&dthe same way, external checks and balances
in the form of judicial review are beneficial indar to avoid the risk of prosecutorial bias; howeve
in this case the risk of prosecutorial bias coulccbmpletely eliminated after granting a full (and
fast) jurisdiction to the couff. Apart from the unlimited jurisdiction granted ffines ex art. 261
TFEU, the GC has a full control of facts and lawwasdl as a restrained control of the complex
economic matters limited to the test of manifesbreof appraisal or misuse of pow&fs

The lack of full jurisdiction prevents the courbiin remaking the Commission decision previously
annulled;ex art. 266 TFEU “the institution whose act has bdedlared void...shall be required to
take the necessary measures to comply with theejudgt of the Court of Justice of the European
Union”. Under this point of view it has been propdgo confer full jurisdiction to the GC,

It has also been said that the speed of the judielaew is a complementary factor to the full
jurisdiction in order to eliminate prosecutoriabbi A solution could be found through art. 257
TFEU stating that “the European Parliament and @waincil, acting in accordance with the
ordinary legislative procedure, may establish sgsad courts attached to the General Court to
hear and determine at first instance certain ctasdeaction or proceeding brought in specific
areas”; while a specialised court has already lbesgited with reference to the officials, another one

was expected in relation to trade matks

object of the judicial procedure. At the same wiaycase a Commission decision refers to severapaonias, all the
actions brought to the court leading to differamtgements are considered as one case. Ordersemdipary rulings
have not been considered.

Judgements totally upholding a Commission decigiere 33, whose 26 in antitrust and 7 in mergedfiel
Judgements totally annulling Commission decisionevkb, whose 10 in antitrust and 5 in merger field.
Judgements partially annulling Commission decisiene 25, whose 24 in antitrust and 1 in mergedfiel

%6 B, Vesterdorf, Judicial review in EU and US anitrlaw. Reflections on the role of the Communityirts in the EC
system of competition law enforcement, in UCL Annaatitrust and regulation forum, 2005, after cdesing that
since 1989 the GC annulled (totally or partiallgp2 of antitrust and merger decisions for which etioa was brought,
he held that it was due to the effectiveness ofutiial control rather than to the negative jélih® Commission.

" Wouter P. J. Wils, The combination of the investige and prosecutorial function and the adjudieafinction in
EC antitrust enforcement: a legal and economicyaigl World competition 27 (2), 2004, considerst tvaen the
judicial review is not complete, “the risk of prasgorial bias remain unaltered with respect to ¢hassessments”; with
reference to the time lag between decision andegumt, he states that “the beneficial effect ofjtitkcial review in
neutralising the risk of prosecutorial bias is weaéd”.

18 T 25/95, Cimenteries CBR / Commission, [2000] EGR91, 719 ; T 44/02, Desdner Bank Ag, [2006] EGR
8657, 67; C 42/84, Remia [1985] ECR -2585, 26508, Van den Bergh Foods Ltd., [2003] ECR [I-46535.

1% B Vesterdorf, Judicial review in EU and US anitrlaw. Reflections on the role of the Communityrts in the EC
system of competition law enforcement, in UCL Annasatitrust and regulation forum, 2005.

1% B Vesterdorf, Judicial review in EU and US anistrlaw. Reflections on the role of the Communityrts in the EC
system of competition law enforcement, in UCL Anlnaratitrust and regulation forum, 2005, which caolesed alsax
art. 225 EC Treaty the possibility of a judiciahghin competition matter or the creation of spksgal chambers in the
existing structure of the GC.



By returning to the main proposal seeing the Eumap€ommission prosecuting before the
European Union courts, it is also necessary to lothe efficiency of the solution. The optimal
enforcement system is that achieving maximum acgued minimum administrative costs; the
latter concept refers to all costs borne by theespincluding both public and private costs. Even i

it is normally stated that the current system ssleostly than that proposed, such an advantage is
less obvious after looking at the internal cheakd balances. The latter conclusion is strengthened
on the basis of the fact that many Commission amtwssare appealed; in addition, when the appeal
leads to annul the decision, the Commission hasarb another administrative procedeseart. 266
TFEUSL,

Considered that competition law is excluded frora Hardcore of criminal law because antitrust
violations “do not carry any significant degreestifma®? the European Court of Human Rights
held that proceedings before administrative autiesrare consistent with the ECHR provided that
adequate safeguards are contemplated during theniathative phase and actions for annulment
may be brought before “a judicial body that hasilgjé@irisdiction, including the power to quash in
all respects, on questions of fact and law, thdlemged decision’:. Whether the judicial review
carried out by the EU courts complies with the ECHuirements, the situation is uncert&in
Anyway, the solution proposed would comply morehwairt. 6 ECHR which refers to “a public
hearing by an independent and impartial tribuny’,not being satisfied with the current system
seeing the triple role of the Commission with arlmgp(not public) in the absence of the final

decision maket&.

1 Wouter P. J. Wils, The combination of the inveatige and prosecutorial function and the adjudigafiinction in
EC antitrust enforcement: a legal and economicyaiglWorld competition 27 (2), 2004, which holdgte end that a
cost advantage is in favour of the solution propasgher than the actual one.

¥ ECHR, Jussila, [2006], 46; ECHR, Bendenoun, A/78894], 46.

¥ ECHR, Bendenoun, A/284, [1994], 46; ECHR, Dewe¥85, [1979-1980], 49; ECHR, Ozturk, [1984], 49-50;
ECHR, Bryan, [1996], 37-38; ECHR, Janosevic, , [081; ECHR, Schmautzer, [1996], 36.

¥ 1n this sense G. Di Federico, The impact of thenbn Treaty on EU Antitrust Enforcement:Enhancingcpdural
guarantees through article 6 TEU, stating, anyvihgf “nothing in the case law of the EctHR suggektt the
reviewing court must be entitled to del@ novowith the case”.

¥ D, Waelbroeck and D. Fosselard, Should the detisi@king power in EC antitrust procedures be leftan
independent judge? — The impact of the Europearv&udion on human rights on EC antitrust procedut894, 14
Yearbook of European law.
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